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City of Cholce (CJapProviD [ DENIED
ResoNo. _________ HleNe.

CITY COUNCIL | oo

Agenda ltem No.: __ 3 _
Date: December 8, 2010

TO: Honorable Mayor and Members of the City Council
FROM: Lori Vereker, Director of Utilities '

SUBJECT: HARRF Secondary Clarifiers Rehabilitation

RECOMMENDATION:

It is requested that the City Council:
1. Adopt Resolution No. 2010-178 authorizing the Mayor and City Clerk to authorize the Utilities

Department to enter into a purchase agreement with Ovivo USA, LLC. in the amount of $406,516
for the procurement of specific equipment for the HARRF Secondary Clarifiers Rehabilitation.
This will be replacement equipment to match existing equipment in other clarifiers.

2. Approve a budget adjustment in the amount of $200,000.

FISCAL ANALYSIS:

Funds are available in the Sewer Fund Balance.

PREVIOUS ACTION:

N/A
BACKGROUND:

The HARRF currently operates with four Secondary Clarifiers, two built in 1984 and two built in 2002. The
mechanical equipment in the two 1984 clarifiers have reached the end of their useful life. To standardize
the maintenance and reduce spare parts inventory the Utilities Department desires to do a sole source
equipment purchase of identical equipment to that in the newer 2002 clarifiers. Due to the specialized
nature of the equipment it will take approximately six months from the time of the order to delivery. A
separate contract will be administered with a qualified contractor for the installation in the spring/summer

of 2011.

Respectfully submitted,

| Vereker
Director of Utilities

Staff Report - Council



<« CITY OF ESCONDIDO
ESCONDIDO
Clty of Cholce~Ng @™ BUDGET ADJUSTMENT REQUEST

Date of Request: November 8, 2010 For Finan: nl
Department: Wastewater Log #
Division: Capital Projects Fiscal Year
Project/Budget Manager: Craig Whittemore 4038 Budget Balances
Name Extension : General Fund Accts
. Revenue
Council Date (if applicable): December 8, 2010 Interfund Transfers
(attach copy of staff report) Fund Balance
Project/Account Description Account Number Amount of Increase | Amount of Decrease
HARRF Secondary Clarifier 557-807402 $200,000
Rehabilitation
Fund Balance $200,000

Explanation of Request:

To fund purchase of replacement mechanical equipment for the two Secondary Clarifiers built in 1984. To

standardize maintenance, equipment shall be identical to the two newer clarifiers.

V/ ! W /691 |
Departmyﬁt Head Date City Manager Date
Finance Date City Clerk Date

Distribution (after approval): Original: Finance

FM\105 (Rev.11/06)




RESOLUTION NO. 2010-178

A RESOLUTION OF THE CITY COUNCIL OF
THE CITY OF ESCONDIDO, CALIFORNIA,
AUTHORIZING THE DIRECTOR  OF
UTILITIES TO EXECUTE, ON BEHALF OF
THE  CITY, THE PURCHASE OF
SECONDARY CLARIFIER EQUIPMENT AT
THE HARRF

WHEREAS, the City desires to replace the mechanical equipment which has

reached the end of its useful life in two Secondary Clarifiers at HARRF; and

WHEREAS, the HARRF operates two additional newer Secondary Clarifiers;

and

WHEREAS, the staff must operate and maintain all four Secondary Clarifiers

to stay within regulatory compliance; and

WHEREAS, it would be most efficient for maintenance and spare parts

inventory purposes to standardize the equipment; and

WHEREAS, to standardize the equipment it will require the sole source

purchase of said equipment; and

WHEREAS, the City Council desires at this time and deems it to be in the
best public interest to approve said purchase from Ovivo USA, LLC. in an amount

not to exceed $406,516.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of

Escondido, California, as follows:

1. That the above recitations are frue.



2. That the Mayor and the City Council authorizes the Director of Utilities
or her designee to purchase, on behalf of the City, mechanical equipment necessary
for the support and the use of the HARRF Secondary Clarifiers, subject to the terms
and conditions detailed in the Proposal attached as Exhibit “1,” incorporated by this

reference, and subject to approval as to form by the City Attorney.
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DATE: October 12, 2010
TO: Escondido, CA

BID DATE: October 14, 2010

Ovivo USA, LLC is pleased to submit a proposal for the following equipment (the “Products™) on
the project indicated above (the “Project”). This proposal, either in its original form or in its “as
sold” format, constitutes Ovivo’s contractual offer of goods and services in connection with the
Project. Please contact Ovivo’s sales representative in your area for any questions or comments you
may have in connection with this proposal. The address is:

Attention: Craig Whittemore
Telephone: 760 839 4038
Facsimile: 760 738 5168

Email: swhittemore@ci.escondido.ca.us

BID PRICING
ESTIMATED
ITEM EQUIPMENT SHIP DATE* PRICE
I Secondary clarifiers ' June 2011 $ 347,900.00
8.750% Taxes $30,411.00
Freight and services $28,175.00
TOTAL $ 406,516.00

PROPOSAL

Ovivo USA, LLC R
4255 Lake Park Bivd:, Suite 100+ Salt Lake City, Utah 84120 USA
www.ovivowater.com
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DELIVERY

*

Ovivo will submit drawings for approval within 8 weeks after Purchaser’s receipt of
Ovivo’s written acknowledgement of an approved purchase order. Ovivo intends to ship all
Products 24 weeks after receipt of approved drawings from Purchaser. However, the dates
of drawing submission and shipment of the Products represents Ovivo's best estimate, but
is not guaranteed, and Ovivo shall not be liable for any damages due to late delivery. The
Products shall be delivered to the delivery point or points in accordance with the delivery
terms stated in this proposal. If such delivery is prevented or postponed by reason of
Force Majeure, as defined in Ovivo’s standard terms and conditions of sale, Ovivo shall
be entitled at its option to tender delivery to Purchaser at the point or points of
manufacture, and in default of Purchaser’s acceptance of delivery, to cause the Products
to be stored at such a point or points of manufacture at Purchaser's expense. Such tender,
if accepted, or such storage, shall constitute delivery for all purposes of this proposal. If
shipment is postponed at request of Purchaser, or due to delay in receipt of shipping
instructions, payment of the purchase price shall be due on notice from Ovivo that the
Products are ready for shipment. Handling, moving, storage, insurance and other charges
thereafter incurred by Ovivo with respect to the Products shall be for the account of
Purchaser and shall be paid by Purchaser when invoiced.

PROPOSAL

) Ovive USA, LLC
4255 Lake Park Bivd., Suite 100"+ Salt Lake City, Utah 84120 USA
Www.ovivowater.com
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ITEM I- SECONDARY CLARIFIERS

Ovivo proposes to supply two (2) Ovivo type C4 Clarifier Mechanisms each suitable for
installation in 80’ diameter existing concrete tank. The design of the proposed mechanisms is
based upon our standard engineering practices and details which will meet the intent of the attached

specifications.
ITEMS INCLUDED Per Clarifier:

- Complete Ovivo drive assembly C40HT, with gear motor and weatherproof drive
torque control. Drive unit is completely factory assembled, calibrated and tested.

- Walkway: structural steel truss extending from the center operating platform to the
outside of the launder wall, with 1-1/4" aluminum I-bar grating. Concrete steps at the
end of bridge provided by contractor.

- Platform, steel frame, 8’ square, with 1-1/4" aluminum I-bar grating.

- Aluminum handrail around platform only, 1-1/2” diameter 3-rail with 4” toe channel
sub-assembled system. Truss sides will serve as handrail.

- Cage, square box truss design, steel.

- Rake arms, two full radius square box truss design with spiral shaped rake blades and
304 SS squeegees, blades tapered from 8” at tank wall to 24” in the center.

- Rotating sludge collection drum.

- CMD adapter to convert existing organ pipe into spiral blade scraper.

- Center column 36” diameter, flanged with influent ports, steel.

- Feedwell 20’ diameter x 4.5’ deep with steel frame, FRP No 10 panels and steel

supports.
- Equaflo360 Energy Dissipating Inlet, 6’ diameter x 4.5’ deep with discharge vanes

and bottom plate.

- Two (2) scum skimmers with neoprene wipers and one 6’ wxde scum box with
supports and stub nozzle.

- One (1) Ford Hall Brush Cleaning System. Installation by contractor.

- Effluent weirs, 9” x ¥4”, and scum baffles, 12” x %4”, with washers and brackets (L
shaped brackets for baffles), all in FRP, with anchors and fasteners in stainless steel.

- Density Current Baffles, all in FRP, with anchors and fasteners in stainless steel.

- Spare parts as specified.

- Epoxy Anchors, 304 Stainless Steel.

- Assembly fasteners, 304 Stainless Steel.

- Operation and Maintenance manuals.

- Service as noted in the “Field Service” section of this proposal.

- Surface preparation and paint as noted in the “Surface Preparation and Paint” section

of this proposal.
- Freight, F.O.B. factory, freight allowed to jobsite.

PROPOSAL

Ovivo USA, LLC
4255 L ake Park Bivd:; Suite-100- « Salt Lake City, Utah 84120 USA-
Www.ovivowater.com
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ITEMS NOT INCLUDED (But not limited to the following):

Any items not specifically included above, such as:
- Local control panel.

- VFD controller.
- Field welding. Minimal field welding will be necessary at cage/arms connections and

at arms/skimmer support connections. Field welding will be coordinated with
contractor. : :

- Anchor templates and grout shield. Ovivo provides bolt circle dimensions for the
center column and anchor positions.

- Demolition or erection services.

- Coating: priming and finish painting. See Surface preparation and Paint section.

- Lubricants. Type and quantity of lubricant needed will be provided to contractor
during submittal.

- Electrical controls, mounting plates or brackets, conduit, wiring, mounting channels,
photocells, etc.

- Lamp posts.

- Stairways, access walkways, interconnecting walkways, gratings, etc., outside tank.

- Handrail around tank.

- Scum spray systems, spray water piping or spray nozzles.

- Scum piping below or flexible connector to scum box stub nozzle.

- Dissimilar metals protection (bituminous paint or isolation tape) for aluminum
handrail and grating mounted to steel walkway members. Mastic/sealant/packing is
also by others.

- Tank, platform or feedwell covers of any kind.

- Cut of bridge concrete supports by contractor.

- Grout repair by contractor.

- See general items not included.

APPROXIMATE TOTAL WEIGHT OF ONE (1) ‘
MECHANISM 26,000 Lbs.

APPROXIMATE WEIGHT OF THE HEAVIEST
SINGLE COMPONENT 3,000 Lbs.

PROPOSAL

QOvivo USA, LLC }
4265 Lake Park Bivd:, Suite 100+ Salt Lake City, Utah 84120 USA
www.ovivowater.com
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FIELD SERVICE
Our proposal includes the service of a qualified service engineer for the following:
2 Days / 2 Trips
at the site to assist in adjusting, servicing, and checking out these mechanisms, and in training the

operators in maintenance, troubleshooting, and repair of the equipment. Static torque testing is
included in these services. Additional service days can be purchased at the current rate.

SURFACE PREPARATION AND PAINT

Ovivo’s drive unit will receive a surface preparation of SSPC-SP-06 and will be coated with two
(2) coats of Tnemec N69F. Gearmotors are coated by the manufacturer.

Submerged and non-submerged fabricated steel will be shipped bare to jobsite. Coating will be
provided by contractor. ,

PRICING TERMS

The prices quoted are based upon Purchaser’s acceptance of this proposal, through the
submission of a purchase order or other written acceptance, being placed no. later than 90
days after date of bid opening. After expiration of the pricing effectivity period, prices will
be subject to review and adjustment. Prices quoted are FOB surface point of shipment, with
freight included to an accessible point nearest the jobsite. Federal, state or local sales, use or
other taxes are not included in the sales price.

PAYMENT TERMS

Payment terms are: Ninety percent (90%) net cash upon shipment of major Product items; and
Ten percent (10%) upon the earlier of (a) Product startup and (b) one hundred eighty (180) days
after completion of shipment. Credit is subject to acceptance by the Ovivo Credit Department.

Purchaser shall remit payment for proper invoices received from Ovivo in accordance with the
payment terms stated above even if the Purchaser has not been paid by the Purchaser’s customer
(the “Owner”), if Purchaser is not the end-user of the Products. Payments are due within thirty
(30) days after Purchaser’s receipt of invoice. Overdue and unpaid invoices are subject to a
service charge of 2% per month until paid.

If Purchaser requests or causes cancellation, suspension or delay of Ovivo’s work, Purchaser
shall accept transfer of title and pay Ovivo all appropriate charges incurred up to date of such
event plus Ovivo’s overhead and reasonable profit. Additionally, all charges related to and risks
incidental to storage, disposition and/or resumption of work shall be bomne solely by Purchaser.
Full payment for all work shall be due and payable thirty (30) days from the date work is placed
into storage.

PROPOSAL

Ovive USA, LLC
4255 Lake Park Bivd.; Suite 100« Salt Lake City, Utah 84120 USA
WWW.ovivowater.com
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TAXES

Federal, State or local sales, use or other taxes are not included in the sales price. Such
taxes, if applicable, shall be for Purchaser’s account.

BACKCHARGES

In no event shall Purchaser/Owner do or cause to be done any work, purchase any services
or material or incur any expense for the account of Ovivo, nor shall Ovivo be responsible for
such work or expenses, until after Purchaser/Owner has provided Ovivo’s PROJECT
MANAGER full details (including estimate of material cost and amount and rate of labor
required) of the work, services, material or expenses, and Ovivo has approved the same in
writing. Ovivo will not accept Products returned by Purchaser/Owner unless Ovivo has
previously accepted the return in writing and provided Purchaser/Owner with shipping

instructions.

In an effort to ensure all purchase orders are processed timely and efficiently, please submit
all purchase order documentation to the following department and address:

Attn: Order Entry Administrator
Ovivo USA, LLC

4255 Lake Park Blvd., Suite 100,
Salt Lake City, Utah 84120

Fax #: 801-931-3080
Tel. #: 801-931-3000

PROPOSAL

Ovivo USA,LLC L -
4255 Lake Paik Bivd., Suite 100 « Salt Lake City, Utah 84120 USA
Www.ovivowater.com
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DITIONAL FIELD SERVICE

When included and noted in the Product pricing of each proposal item, Ovivo will supply the
service of a competent field representative to inspect the completed installation and adjustment of
equipment, supervise initial operation, and instruct Owner's personnel in the operation and
maintenance of each proposal item for the number of eight (8) hour days. Notwithstanding
Ovivo’s performance of the above-referenced services, Ovivo shall not be held liable for any
faulty workmanship or other defects in the Products’ installation, or for other goods and/or
services, performed by third parties unless such goods and/or services are expressly included

under Ovivo’s scope of work.

If additional service is required, it will be furnished to the Purchaser and billed to him at the
current rate for each additional day requued, plus travel and lodging expenses incurred by the
service personnel during the additional service days.

It shall be the Purchaser’s responsibility to provide for all necessary lubrication of all equipment
prior to placing equipment in operation. All equipment must be in operating condition and ready
for the Field Service Engineer when called to the project location. Should the Purchaser/Owner
not be ready when the Field Service Engineer is requested or if additional service is requested, the
Ovivo current service rates will apply for each additional day required, plus travel and lodging
expenses incurred by the service personnel during the additional service days.

SURFACE PREPARATION AND PAINTING GENERAL INFORMATION

If painting the Products is included under Ovivo’s scope of work, such Products shall be painted in
accordance with Ovivo’s standard practice. Shop primer paint is intended to serve only as
minimal protective finish. Ovivo will not be responsible for condition of primed or finished
painted surfaces after equipment leaves its shops. Purchasers are invited to inspect painting in our
shops for proper preparation and application prior to shipment. Ovivo assumes no responsibility
for field service preparation or touch-up of shipping damage to paint. Painting of fasteners and
other touch-up to painted surfaces will be by Purchaser's painting contractor after mechanism

erection.

Clarifier motors, gear motors and center drives shall be cleaned and painted with manufacturer's
standard primer paint only.

It is our intention to ship major steel components as soon as fabricated, often before drives, motors
and other manufactured components. Unless you can insure that shop primed steel shall be field
painted within thirty (30) days after arrival at the jobsite, we encourage you to purchase these
components in the bare metal (no surface prep or primer) condition.

Ovivo cannot accept responsibility for rusting or deterioration of shop applied prime coatings on
delivered equipment if the primed surfaces have not been field painted within thirty (30) days of
arrival at the jobsite using manufacturers’' standard primers. Other primers may have less

durability.

PROPOSAL

Ovivo USA, LLC
4255 Lake Park Bivd., Suite 100- =~ Salt Lake City, Utah 84120 USA - -
www.ovivowater.com
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PRICE ESCALATION

The prices submitted are based upon Purchaser’s acceptance of this proposal by January,
15,2011.

If the above indicated order date is exceeded, prices and shipping dates are subject to
review and adjustment. Should shipment dates be exceeded because of actions of parties
other than by Ovivo, escalation of the selling prices at the rate of 1.5% per month for each
month or partial month of delay will be applied. This escalation will be applied only if
shipment is delayed by actions of parties other than by Ovivo.

GENERAL ITEMS NOT INCLUDED

Unless specifically and expressly included above, prices quoted by Ovivo do not include
unloading, hauling, erection, installation, piping, valves, fittings, stairways, ladders,
walkways, grating, wall spools, concrete, grout, sealant, dissimilar metal protection, oakum,
mastic, field painting, oil or grease, electrical controls, wiring, mounting hardware, welding,
weld rod, shims, leveling plates, protection against corrosion due to unprotected storage,
special engineering, or overall plant or system operating instructions or any other products or

services.

MANUALS

The content of any and all installation, operation and maintenance or other manuals or
documents pertaining to the Products are copyrighted and shall not be modified without the
express prior written consent of Ovivo. Ovivo disclaims any liability for claims resulting
from unauthorized modifications to any such manuals or other documents provided by Ovivo

in connection with the Project.

PROPOSAL

tvo USA, LL
4255 Lake Park Bivd., Sutfe 100"+ Salt Lake City, Utah 84120 USA'
www,ovivowater.com
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Ovivo standard Terms and Conditions of Sale, QFORMEWT 0115-02031 is attached and
made an essentlal part of this proposal. These terms and conditions are an integral part of
Ovivo's offer of Products and related services and replace and supersede any terms and
conditions or warranty included in Purchasor or Owner requests for quotation or specifications
and cannot be changed without written approval from an authorized representative of Ovivo,

CONFIDENTIALITY

The contents of this proposal are confidential and shall be used by Purchaser and/or Owner
only for the purpose of evaluating Ovivo’s offer of goods and services in connection with the
Project. Purchaser/Owner shall not disclose the contents of this proposal to any third party
without the prior written consent of Ovivo.

Very truly yours,
Ovivo USA, LLC

Prdposal Coordinator

Attachment:
Ovivo USA, LLC General Terms and Conditions

PROPOSAL
Ovive USA, LLC
4258 Lake Park Bivd., Sulte 100 + Sait Lake City, Utsh 84120 USA
i wvw.ovivowatercom--— - -
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Terms & Conditions of Sale

LACCEPTANCE, The proposal of Qyive J/§A, LLC ("SELLER"), s well as these termis and conditions
of sale (collectively the “Agresment”), constitutes SELLER's contractusl offer of goods and associated
services, and PURCHASER's acceptance of this offer is expressly limited 1o the terms of the Ama{t

13 PATENT INDEMNITY, SELLER will defond ut its own expenss any suit instifuted againut
PURCHASER based upon claims that SELLER's Product hereunder in and of itself constitutes an
infringement of any valid apparstus claims of sy United States patent issued and existing as of the dats of
this A if notified p dy in wiiting and given all i and sole suthority to

Msmpomdlmmdcon&nmofﬁusAp‘eomtreprmmthommoﬂ‘erbyﬂu_ﬂmd
all prior solici gs and the parties. Any
scope or terms and conditions included in PURCHASER's mq:mu/pmchm order that are in addition to
or different from this Agreement are hereby rejected.
2. DELIVERY, Any statements relating to the date of shipment of the Products (as defined below) represent
SELLER'S best but is not g and SELLER shall not be liable for any damages dus to late
delivery. The Products shall hdgluverodtoﬂlednhvuypomorpomﬂm accordance with the delivery terms
stated in SELLER's proposal. If such delivery is pmmtod or postponad by reason of Force Mljeum(u
defined below), SELLER shall be entitled at its option to tender delivery to PURCHASER at the point or
points of manufacture, and in default of PURCHASER's acceptance of delivery to cause the Products 1o be
stored at such & point or points of manufacture at PURCHASER'S expense. Such undnr if accepted, or such
storage, shall constitute delivery for all purp of this agr If shi isp d at request of
PURCHASER, or dus 1o delay in rocap'ofﬂnppmg )y oftha rch pnushlllbedu-
on notice from SELLER that the Products are n-dyforshlpmeﬂt Hmdlmg. moving, storage, insurance and
other charges thereafter incurred by SELLER with respect to the Products shall be for the account of
PURCHASER and shal! be paid by PURCHASER when invoiced.
ELLER:hnllrmndaMlmndu.nda.mdmmmanmdmun
the extent permitted by spplicable law, mcludm. & security interest in the Products, until the full purchase
price has been paid to SELLER. The giving and accepting of drafis, notes and/or trade acceptances to
evidence the payments due shall not constitute or be construed as payment 5o #3 to pass SELLER’s interests
until said drafls, notes and/or trade acceptances are paid in full, RxxkoﬂoushnllpmbPURCHASEllmhe

deli int.

AYME SELLER rosorves the right to ship the Products and be paid for such on & pro s
basis, as shipped. lfp:ymummmmﬂhymdmdmnnwnlmofmmpm(z%)wmm&,
calculated daily, shall apply from the dus date for paymant. PURCHASER is liable 1o pay SELLER'S legal
fees and all other expenses in respact of enforcing or attempting to enforce any of SELLER'S rights relating
to a breach or threatsned breach of the payment terms by PURCHASER. .

8, TAXES, Unless otherwise specifically provided in SELLER s quotation/proposal; PURCHASER shall pay
and/or reimburse SELLER, in addition to the price, for all sales, mndomcmcgm:immdchm
Mudnswmcyp:yorbouqmmmmhm directly or indirecgly in ion with the
sale, ion, amd/or use by SELLER or PURCHASER, of any of the Products or servicas
dealt with herein (whuhof the same may be regarded as personal or real property). PURCHASER agrees to
pay all propesty and other taxes which may be levied, sssessed or charged against or upon any of the Products
on or after the date of actual shipment, or placing into storage for PURCHASER'S account.
Solely for the benefit of PURCHASER, SELLER warrants that new
and parts fi d by it und ided to PURCHASER (collsctively, “Products™) shall be
free from dofu:tl in ial and The y period shall be twelve (12) months from
startup of the equipment not to excesd e\l;lmm {18) months ﬁomshlpnum. If any of SELLER'S Products
fail to comply with the foregoing warranty, SELLER shall repair or replace free of charge to PURCHASER,
EX WORKS SELLER'S FACTORIES or other location that SELLER designates, sny Product or party
thereof retumed t0 SELLER, which examination shall show to have failed under normal use and service
operation by PURCHASER within the Warranty Period; provided, that if it would be impracticable for the
Product or part thereof 10 be retumed to SELLER, SELLER will send a representative to PURCHASER s job

site i inspoct the Product If it is determined after inspection that SELLER is lisble under this warranty to
i comof(n) '_tho

defmdudsndcﬂunmc.ndsmmdl indemnify the PURCHASER against such claims of
infringemant. Furthermore, in case the use of the Products is enjoined in such suit or in case SELLER
otherwise deems it advisable, SELLER shall, at its own expense and discretion, (a) procure for the
PURCHASER the right to continue using the Products, (b) replace the same with non-infringing Products, (c)
modify the Product 30 it becomes non-infringing, of (d) remove the Products and refund the purchass price
less freight charges and deprecistion. SELLER shall not b liable for, and PURCHASER shall indemnify
SELLER for, sy claim of infringement related to (a) the use of the Products for any pusposs other than that
for which it was fumished by SELLER, (b) compliance with equipment designs not fumished by SELLER or
(c) use of the Products in combination with sny other equipment. The fomgnm; states the sole lisbility of
SELLER for patent infringement with respect to the Products
Subject 1o the rights, obligstions and limitations of lisbilities of the parties
set forth in this Agreement, PURCHASER shall protect and mdeuwly SELLER. its ultimate parent, its
ultimate parent’s subsidiaries and each of their respective officers, di and agents, from and
uumltlllclunu.demm&mduuulofmonm«udbymymnwwdumtanURCHASEk'
i or wiilful misconduct in ion with thix A
lww In the event that PURCHASER becomes insolvent, commits an act of
bmkmm or defaults in the pesformance of any term or condition of this A.rumaut. the entire unpaid
portion of the purchase price shall, without notice or demand, becoms i due and payabl
SELLER at its option, without notice or demand, shall be entitled to sue for said balance and for reasonable
legal fees, plus out-of-pocket expenses and interest; and/or to enter any place where the Products are located
and to take immediate possession of and remove the Products, with or without logal process; and/or retain all
made sy ion for the use of the Products: and/or resell the Products, without nofice or
dunmd,formdonbd\llfofhl’UkCHASE&Mmupplydlanttpmcuds&omsud: sale (lihr
deduction from the sale price of all expenses of such sale and all exp of
nocessary to put the Products in saleable condition, storage charges, taxaes, liens, coilection and legal fo- nnd
all other expenses in connection therswith) to the balance then due to SELLER for the Products and to
receive from the PURCHASER the defici b such net ds of sale and such balance.
PURCHASBR hmby wnvn all trespass, dlmln and clums mulnn. from any nu:h entry, repossession,
opair, and sale. p - b are in addition to and
not limitations of my odm rights of seum
SER may i this A for upon giving
SELLBR ﬂuny (30) days pnot written notice of such fact and paying SELLER for ail costs snd expenses
d by it in performing its work and closing out the same plus a reasonable profit
therson. Al such costs end expenses shall bo paid to SELLER within ten (10) days of the termination of the
Agreement, or be subject to an additiona] Iste paymaent penalty of five percent (5%) of the total amount of
costs and expenses owed.
an- rights md mnodm of the PURCHASER in connection with the goods and services
ided by SELLER ive and limitad to the rights and remedies expresaly stated in this

Agreement.

10, INSPECTION, PURCHASER is entitled to make reasonsble inspection of Products at SELLER's
facility. SELLER reserves the right to determine the rsuomblenau of the request and to select an
appropriate time for such inspection. All costs of insp not included as an itemized part of
ﬂnqu&edpnuofﬁohodmmﬂu:Athbepudbymcm

18, WAIVER, Any failure by SELLER to enforce PURCHASER s strict performance of sny provision of

repair or replace the Product or part thereof, SELLER shall bear the D
Product to SELLER for inspection or sending its repmunuﬁve o thujob site md (b) g the repaired o this ‘, will not constitute & waiver of its right to subsequently enforce such provision or my other
repiaced Products to PURCHASER; | ifitis that SELLER is not lisble provision of this Agreement.

If applicable 1 di or conditions require

under this warranty, PURCHASER shall pay those costs. ForSELlEthhlbhwuﬂqu)mmﬂm
warranty, PURCHASER must make its claims to SELLER with respect to this warranty in writing no later
than thirty {30) days afier the dats PURCHASER discovers the basis for its warnnty claim and in no event
more than thirty (30) days after the expiration of the Warmsnty Period. In addition to any other limitation or
disclaimer with respect to this warranty, SELLER shall have no lisbility with respect to sy of the followm;

(i) failure of the Products, or dmugn to ﬂ:em, du- ™ PURCHASBR‘ glig or willful
abuse or improper storage, (n:penﬂodmmymmusllorwnpm

anything different from, or in addition 1o, dmnﬂodfmbyﬂmAmmSELlEmemmmdt
anmmhn?URCHASERSwnmamquatndupmu

If SELLER is rendered unsble, wholly or in material part, by resson of Force
Majoure to catry out any of its obligations hereunder, then on SELLER's notice in writing to PURCHASER
within a reasonable time after the occurrence of the cause relied upon, such obligations shall be suspended
“Fom Mnm shall include, but not be limited to, acts of God, laws and reguiations, strikes, civil
di or unrest, lightning, fire, flood, washout, storm, i Imufulm.dsllyiot‘dn

i thet SELLER provid toﬂmPURCHASER) (i) sy Products that have been altersd or repaired
in any way without SBL[ER'S prior written authorization; (iii) The costs of dismantling and reinstallation of
the Products; (iv) any Products damaged while in transit or otherwise by accident, (v) decomposition of
Pmdueubyd\cmlcdmmworwmnormmhodumordmnmdnmofmm
moisture and dirt; or (vi) claims with respect to parts that are ble and eplaced during
munmmamehnﬁlhmadll.ﬁhuhmbdumdhhu except where such parts are not performing
o SELLER'S estimate of normal service life, in which case, SELLER shall only be lisble for the pro rata cost
of replacement of those pasts based on SELLER’S estimate of what the remaining service life of those parts
should have been; provided, that failurs of thoss parts did not result from myofﬁ\emmeu listad in clauses
(i) through (v) sbove. With regard to thirdparty parts, not of
SELLER’s design, SELLER’S liability shall be Immed soldy w0 the assignment of available third-party
wartanties. THE PARTIES AGREE THAT ALL OTHER WARRANTIES, EXPRESS OR IMPLIED,
INCLUDING WARRANTIES OF FITNESS FOR A PARTICULAR PURPOSE AND
MERCHANTABILITY, WHETHER WRITTEN, ORAL OR STATUTORY, ARE EXCLUDED TO
THE FULLEST EXTENT PERMISSIBLE BY LAW. All wamsnties and obligations of SELLER shull
terminate if PURCHASER fails to perform its obligations under this Agreement including but not limited to
yfnlmuplynydwplduwsm SELLER'S quoted price for the Products is based upon this
bligati mnybcnlaectnmmm-umpnu
i ished to PURCHASER

y. Any i ¥
All fo and data fi

hm&.indudn;bum!liuﬁhdbpﬂunu.typomddunofhhodxxngumowl?ptopﬂtyof_

SELLER and submitted for FURCHASER'S own confidential use solely in with this Agr

and is not 1 be made known or available to any third party without SELLER'S prior written consent.

& PAINTING, The Products shall be painted in accordmce with SELLER'S standard practice, and

purdmd nm :uch & motors, controls, speed reducers, pumps, etc., will be painted in sccordance with

ices, unles otherwise agreed in writing.

W When PURCHASER requests approval of
may be delsyed if approved drawings are not

rmodwsm Mvmfowmlu) dlylofrnwptbymCHASERgfsudl dmvmp for approval.

SELLER wnll funmh only glnml B genensl bly, snd if required, wiring di
and i J for SELLER'S equip (in Enghd: language)
SELLER will supply six (6) plete sets of drawi ions. Additional sets will b-pud
for by PURCHASER. Electronic filas, if requested ﬁum SELLER, will be provided in pdf jpg or iif format
only.
This Agn shall be letely independent of all other b the parties snd

Allpaynmmductoswkhmmdudullbopudwhmdmmdshdlnotbcubffonpphadlmnnmy

PURCHASER or PURCHASER's subcontractors, bmhn or accid
pohammns.monmmnbmmdmyoﬂmmmdmmmumublymﬂundummlaﬁh
SELLER.lfdudellyuﬂmmmanURCHASBleormmdmmnddmonmmd;mmm

time, SELLER shall be entitied %0 reimb of costs i d to maintain its schedul

It is mmdy understood ﬂm SF.I..LBR is an mdepmdmt
contractor, snd that neither SELLER nor its p p parents, ies, affiliates, employees or
subcontractors are servants, agents, p joint or employees of PURCHASER in sny way

whatsoever.

Should any portion of this Agreemnt, be held to be invalid or unenforceable under
applicable law then the validity of the remaining portions thereof shall not be affected by such invalidity or
unenforcesbility and shall remssin in full force sad effect. Furthermore, any invalid or unenforcesbls provision
shall be modified accordingly within the confines of applicable law, giving parmissible effect to the
partiss’ intentions expressed harsin.

This Agr shall be go d and d in

accordsnce with the laws of the State of Utah, without regard to its rules regarding conﬂlcu of choice of law.
The parties submit to the jurisdiction and venue of the state and federal courts located in Salt Lake City,

Utah.
24, ABSIGNMENT, PURCHASER shail not assign or transfor this Agreement without the prior written
consent of the SELLER. Any attempt to make such an assignment or transfer shall be null and void.
SELLER shall have the authority to astign, or otherwiss transfer, its rights and obligations in connection with
this Agreement, in whole or in part, upon prior written notice to PURCHASER.

TO THE EXTENT PERMISSIBLE BY LAW, SELLER SHALL
HAVE NO FURTHER LIABILITY IN CONNECTION WITH THIS AGREEMENT IN EXCESS OF
THE COST OF CORRECTING ANY DEFECTS, OR IN THE ABSENCE OF ANY DEFECT, IN
EXCESS OF THE VALUE OF THE PRODUCTS SOLD HEREUNDER. NOTWITHSTANDING
ANY LIABILITIES OR RESPONSIBILITIES ASSUMED BY SELLER HERFUNDER, SELLER
SHALL IN NO EVENT BEI RESPONSIBLE TO PURCHASER OR ANY THIRD PARTY,
WHETHER ARISING UNDER CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT
LIABILITY, OR OTHERWISE, FOR LOSS OF ANTICIPATED PROFITS, LOSS BY REASON OF
PLANT SHUTDOWN, NON-OPERATION OR INCREASED EXPENSE OF OPERATION, SERVICE
INTERRUPTIONS, COST OF PURCHASED OR REPLACEMENT POWER, COST OF MONEY, LOSS
OF USE OF CAPITAL OR REVENUE OR ANY OTHER INDIRECT, INCIDENTAL, SPECIAL,
PUNITIVE, EXEMPLARY, OR CONSEQUENTIAL LOSS OR DAMAGE, WHETHER ARISING
FROM DEFECTS, DELAY, OR FROM ANY OTHER CAUSE WHATSOEVER.

money due or claimed to be due from SELLER to PURCHASER on account of any other

claim. )
lusi ferable license to use any

11,_SQFIWARE, PURCHASER shall have »
plied by SELLER vnlhanmdumr PURCHASER acknowlodges that..

B POB

such progs s and the i d therein is Confidential I and agrees: a) not to copy or
duplicate the program except for archival or security purposes; b) not to use the program on any computer
other than the computer with which it is supplied; and c) to limit access to the program to those of it

REVISION DATE  SEPTEMBER 2010
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